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Six Myths of Capping Pain and Suffering Damages 
 
By Katherine Hubbard* 
 
Medical mistakes are the third leading cause of death.1 With death or 
serious injury comes expensive and lengthy litigation. Reformists 
introduced noneconomic damage caps hoping to lower medical 
malpractice lawsuits and insurance premiums for physicians.2 
 
In layman’s terms, noneconomic damages caps are simply “pain and 
suffering” payments to the injured. Caps on these damages allow (and 
require) courts to slash jury verdicts that are over state-set limits. 
 
States have been split on whether to uphold or drop noneconomic damage 
caps for decades,3 with several recent decisions.4 However, many myths 
surround the debate. 
 
1. The Myth of Lower Physician Insurance Premiums 
 
The effects of noneconomic damage caps on physician’s premiums are 
modest.5 Damage caps do not result in lower premiums for the doctors, and 
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data could suggest the opposite.6 From 2002 to 2016, states that enacted only 
caps on damages recorded an average decrease in physician insurance 
premiums of 21.8 percent.7 States that did nothing saw an even greater 
decrease of 28.9 percent.8 
 
This trend is supported by data from several states. For example, Missouri, 
a “crisis state,” saw a record low of medical malpractice claims and a 
reduction in medical malpractice lawsuits, total payouts, and paid claims 
against physicians in the early 2000s.9 Still, doctors’ insurance premiums 
rose by an astounding 121 percent.10 
 
2. The Myth of Lower Insurance Premiums for All 
 
There is also underwhelming evidence that noneconomic damage caps 
reduce insurance premiums or even significantly affect insurance 
premiums for patients. From 2003 to 2015, the value of medical malpractice 
payments declined by twenty-two percent.11 Meanwhile, national 
healthcare costs rose by over eighty percent.12 In over thirty years, medical 
malpractice premiums and claims have never been greater than one percent 
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of our nation’s health care costs.13 Costs constituting such a minor 
percentage of healthcare costs “could hardly have the impact that 
proponents of the medical malpractice myth claim.”14 There is, at the least, 
no evidence that caps reduce healthcare spending.15 
 
3. The Myth of a Medical Malpractice Floodgate 
 
Some advocates for noneconomic medical malpractice caps claim the tort 
reform keeps out frivolous lawsuits.16 These claims are overblown.17 
Harvard researchers concluded that less than three percent of patients 
whose records indicated conclusive evidence of serious injury from medical 
malpractice brought claims.18 Additionally, frivolous lawsuits are unlikely 
because bringing a meritless claim is expensive.19 
 
4. The Myth of Fleeing Physicians 
 
Further, caps have little effect on the number of physicians practicing 
within a state. There is “no … consistent” proof that doctors are more likely 
to continue practicing in states with damage caps.20 In fact, data suggests 
some states with no noneconomic damage caps actually have higher 
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retention rates.21 The increasing physician shortage is attributed to an aging 
population rather than an increased implementation of damage caps.22 
 
5. The Real Winners from these Myths 
 
The reduction in payouts has instead created record surpluses for the 
insurance companies over the past few years.23 No matter how profits were 
measured, medical malpractice insurers were incredibly profitable, 
especially when compared to other sectors of the economy.24 In 2016, the 
medical professional liability insurance industry continued an 
unprecedented run of thirteen consecutive profitable years.25 In May of 
2018, the U.S. medical professional liability insurance sector’s net income 
rose fifty percent despite a second-straight year of underwriting losses.26 
While patients see climbing insurance premiums, insurance companies are 
remaining extraordinarily profitable. 
 
6. The Real Losers of these Myths 
 
The “losers” of noneconomic damage caps are injured patients – often the 
most vulnerable. Even worse, these caps only affect the victims of 
malpractice who have suffered the most.27 For example, noneconomic 
damage caps have the largest impact on pregnant women, babies, and 
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elderly residents in nursing homes due to the general lack of meaningful 
economic damages.28 
 
Additionally, damage caps make it more difficult for attorneys to afford to 
take on legitimate cases, keeping in mind the cost of litigation.29 As a result, 
many malpractice victims are left without legal remedy.30 Ninety-five 
percent of medical malpractice victims report having extreme difficulty 
finding legal representation unless their damages are significantly larger 
than the typical damages for their types of injuries.31 
 
Finally, even if an injured patient gets to trial, damage caps allow their 
award to be slashed. For example, in one landmark case, a healthy thirty-
five-year-old mother of three was paralyzed and left severely brain 
damaged by a negligent surgeon.32 The jury returned a verdict of $2,750,000 
against defendants, but that verdict was reduced by $2,000,000 to $750,000 
in accordance with a Virginia damage cap statute.33 
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